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TI TLE 5-- GOVERNMENT ORGANI ZATI ON AND EMPLOYEES
PART | --THE AGENCI ES GENERALLY
CHAPTER 5- - ADM NI STRATI VE PROCEDURE
SUBCHAPTER | | - - ADM NI STRATI VE PROCEDURE

Sec. 552. Public information; agency rules, opinions, orders,
records, and proceedi ngs

(a) Each agency shall make available to the public information as
fol |l ows:

(1) Each agency shall separately state and currently publish in the
Federal Register for the guidance of the public--

(A) descriptions of its central and field organization and the
established places at which, the enployees (and in the case of a
uni formed service, the nenbers) fromwhom and the methods whereby,
the public may obtain information, nake subnittals or requests, or
obt ai n deci si ons;

(B) statenments of the general course and nethod by which its
functions are channel ed and deterni ned, including the nature and
requi rements of all formal and informal procedures avail abl e;

(C rules of procedure, descriptions of forms available or the
pl aces at which forms nmay be obtained, and instructions as to the
scope and contents of all papers, reports, or exan nations;

(D) substantive rules of general applicability adopted as
aut horized by | aw, and statenents of general policy or
interpretations of general applicability fornul ated and adopted by
t he agency; and

(E) each amendnent, revision, or repeal of the foregoing.

Except to the extent that a person has actual and tinmely notice of the
terms thereof, a person may not in any manner be required to resort to,
or be adversely affected by, a matter required to be published in the
Federal Register and not so published. For the purpose of this
par agraph, matter reasonably available to the class of persons affected
thereby is deened published in the Federal Register when incorporated by
reference therein with the approval of the Director of the Federa
Regi ster.
(2) Each agency, in accordance with published rules, shall make
avail abl e for public inspection and copyi ng--
(A) final opinions, including concurring and di ssenting
opi nions, as well as orders, made in the adjudication of cases;
(B) those statenents of policy and interpretations which have
been adopted by the agency and are not published in the Federa
Regi ster;
(C) administrative staff manuals and instructions to staff that
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affect a nenber of the public;

(D) copies of all records, regardless of formor format, which
have been rel eased to any person under paragraph (3) and which
because of the nature of their subject matter, the agency deterni nes
have becone or are likely to become the subject of subsequent
requests for substantially the same records; and

(E) a general index of the records referred to under
subpar agraph (D);

unl ess the materials are pronptly published and copies offered for sale.
For records created on or after Novenmber 1, 1996, within one year after
such date, each agency shall make such records avail able, including by
conmput er tel ecommuni cations or, if conmputer telecomunications neans
have not been established by the agency, by other electronic neans. To
the extent required to prevent a clearly unwarranted invasion of
personal privacy, an agency may delete identifying details when it nakes
avail abl e or publishes an opinion, statement of policy, interpretation,
staff manual, instruction, or copies of records referred to in
subpar agraph (D). However, in each case the justification for the
del etion shall be explained fully in witing, and the extent of such
del etion shall be indicated on the portion of the record which is nmade
avail abl e or published, unless including that indication would harm an
i nterest protected by the exenption in subsection (b) under which the
deletion is made. If technically feasible, the extent of the deletion
shall be indicated at the place in the record where the del etion was
made. Each agency shall al so maintain and nake avail able for public
i nspection and copying current indexes providing identifying informtion
for the public as to any matter issued, adopted, or promul gated after
July 4, 1967, and required by this paragraph to be nmade avail abl e or
publ i shed. Each agency shall pronptly publish, quarterly or nore
frequently, and distribute (by sale or otherw se) copies of each index
or supplenments thereto unless it determnines by order published in the
Federal Register that the publication would be unnecessary and
i mpracticable, in which case the agency shall nonethel ess provi de copies
of such index on request at a cost not to exceed the direct cost of
duplication. Each agency shall make the index referred to in
subpar agraph (E) avail able by conputer telecomrunications by Decenber
31, 1999. A final order, opinion, statenent of policy, interpretation,
or staff manual or instruction that affects a nmenber of the public may
be relied on, used, or cited as precedent by an agency against a party
ot her than an agency only if--

(i) it has been indexed and either nmade avail able or published

as provided by this paragraph; or
(ii) the party has actual and tinely notice of the terns
t her eof .

(3)(A) Except with respect to the records made avail abl e under
par agraphs (1) and (2) of this subsection, each agency, upon any request
for records which (i) reasonably describes such records and (ii) is nmade
in accordance with published rules stating the time, place, fees (if
any), and procedures to be followed, shall nake the records pronmptly
avail abl e to any person.

(B) I'n maki ng any record available to a person under this paragraph,
an agency shall provide the record in any formor format requested by
the person if the record is readily reproduci ble by the agency in that
formor format. Each agency shall make reasonable efforts to maintain
its records in forms or formats that are reproduci bl e for purposes of
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this section.

(© In responding under this paragraph to a request for records, an
agency shall make reasonable efforts to search for the records in
electronic formor format, except when such efforts would significantly
interfere with the operation of the agency's automated information
system

(D) For purposes of this paragraph, the term  “search'' nmeans to
review, manually or by automated nmeans, agency records for the purpose
of locating those records which are responsive to a request.

(4)(A) (i) In order to carry out the provisions of this section, each
agency shall pronmul gate regul ati ons, pursuant to notice and recei pt of
public conmment, specifying the schedule of fees applicable to the
processi ng of requests under this section and establishing procedures
and guidelines for determ ning when such fees should be waived or
reduced. Such schedul e shall conformto the guidelines which shall be
promul gated, pursuant to notice and receipt of public comment, by the
Director of the O fice of Managerment and Budget and which shall provide
for a uniformschedule of fees for all agencies.

(ii) Such agency regul ations shall provide that--

(I') fees shall be limted to reasonabl e standard charges for
docunent search, duplication, and review, when records are requested
for commercial use

(I'l) fees shall be Iinmted to reasonabl e standard charges for
docunent duplicati on when records are not sought for conmercial use
and the request is made by an educati onal or noncommerci al
scientific institution, whose purpose is scholarly or scientific
research; or a representative of the news nedia; and

(1) for any request not described in (1) or (Il1), fees shal
be limted to reasonabl e standard charges for document search and
duplication.

(iii) Documents shall be furnished w thout any charge or at a charge
reduced bel ow the fees established under clause (ii) if disclosure of
the information is in the public interest because it is likely to
contribute significantly to public understanding of the operations or
activities of the governnent and is not primarily in the conmerci al
i nterest of the requester

(iv) Fee schedul es shall provide for the recovery of only the direct
costs of search, duplication, or review Review costs shall include only
the direct costs incurred during the initial exam nation of a docunent
for the purposes of determ ning whether the docunents nust be discl osed
under this section and for the purposes of withhol ding any portions
exenpt from di scl osure under this section. Review costs may not include
any costs incurred in resolving issues of law or policy that may be
raised in the course of processing a request under this section. No fee
may be charged by any agency under this section--

(I') if the costs of routine collection and processing of the fee
are likely to equal or exceed the ampunt of the fee; or

(I'1) for any request described in clause (ii) (Il) or (Ill) of
this subparagraph for the first two hours of search tine or for the
first one hundred pages of duplication.

(v) No agency may require advance paynment of any fee unless the
requester has previously failed to pay fees in a tinely fashion, or the
agency has determned that the fee will exceed $250.

(vi) Nothing in this subparagraph shall supersede fees chargeabl e
under a statute specifically providing for setting the |evel of fees for
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particul ar types of records.

(vii) I'n any action by a requester regarding the waiver of fees
under this section, the court shall determine the matter de novo:

Provi ded, That the court's review of the matter shall be limted to the
record before the agency.

(B) On conplaint, the district court of the United States in the
district in which the conplainant resides, or has his principal place of
busi ness, or in which the agency records are situated, or in the
District of Columbia, has jurisdiction to enjoin the agency from
wi t hhol di ng agency records and to order the production of any agency
records inproperly withheld fromthe conplainant. In such a case the
court shall determine the matter de novo, and may exani ne the contents
of such agency records in canera to determ ne whet her such records or
any part thereof shall be withheld under any of the exenptions set forth
in subsection (b) of this section, and the burden is on the agency to
sustain its action. In addition to any other natters to which a court
accords substantial weight, a court shall accord substantial weight to
an affidavit of an agency concerning the agency's determnination as to
technical feasibility under paragraph (2)(C and subsection (b) and
reproduci bility under paragraph (3)(B).

(C Notwithstanding any other provision of law, the defendant shal
serve an answer or otherw se plead to any conplaint made under this
subsection within thirty days after service upon the defendant of the
pl eadi ng in which such conplaint is nade, unless the court otherw se
directs for good cause shown.

[(D) Repealed. Pub. L. 98-620, title IV, Sec. 402(2), Nov. 8, 1984,
98 Stat. 3357.]

(E) The court may assess against the United States reasonabl e
attorney fees and other litigation costs reasonably incurred in any case
under this section in which the conpl ai nant has substantially prevail ed.

(F) Whenever the court orders the production of any agency records
i mproperly withheld fromthe conplai nant and assesses agai nst the United
St at es reasonabl e attorney fees and other litigation costs, and the
court additionally issues a witten finding that the circumstances
surroundi ng the wi thhol di ng rai se questi ons whet her agency personne
acted arbitrarily or capriciously with respect to the wi thhol ding, the
Speci al Counsel shall pronptly initiate a proceeding to deternine
whet her disciplinary action is warranted agai nst the officer or enployee
who was primarily responsible for the withhol ding. The Special Counsel
after investigation and consideration of the evidence subnitted, shal
subnmit his findings and reconmendations to the administrative authority
of the agency concerned and shall send copies of the findings and
recommendations to the officer or enployee or his representative. The
adm ni strative authority shall take the corrective action that the
Speci al Counsel reconmends.

(G In the event of noncompliance with the order of the court, the
district court may punish for contenpt the responsible enployee, and in
the case of a unifornmed service, the responsible nmenber.

(5) Each agency having nore than one nmenber shall maintain and nmake
avail abl e for public inspection a record of the final votes of each
menber in every agency proceeding.

(6) (A) Each agency, upon any request for records nmade under
paragraph (1), (2), or (3) of this subsection, shall--

(i) determine within 20 days (excepting Saturdays, Sundays, and
| egal public holidays) after the recei pt of any such request whether
to comply with such request and shall inmediately notify the person
maki ng such request of such determ nation and the reasons therefor
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and of the right of such person to appeal to the head of the agency
any adverse determ nation; and

(ii) make a deternmination with respect to any appeal within
twenty days (excepting Saturdays, Sundays, and | egal public
hol i days) after the receipt of such appeal. If on appeal the denial
of the request for records is in whole or in part upheld, the agency
shall notify the person nmaki ng such request of the provisions for
judicial review of that determ nation under paragraph (4) of this
subsecti on.

(B)(i) In unusual circunstances as specified in this subparagraph,
the time limts prescribed in either clause (i) or clause (ii) of
subpar agraph (A) may be extended by witten notice to the person meking
such request setting forth the unusual circunstances for such extension
and the date on which a determnation is expected to be dispatched. No
such notice shall specify a date that would result in an extension for
nore than ten working days, except as provided in clause (ii) of this
subpar agr aph.

(ii) Wth respect to a request for which a witten notice under
clause (i) extends the tinme linmts prescribed under clause (i) of
subpar agraph (A), the agency shall notify the person making the request
if the request cannot be processed within the time limt specified in
that clause and shall provide the person an opportunity to limt the
scope of the request so that it may be processed within that time linmt
or an opportunity to arrange with the agency an alternative tinme frane
for processing the request or a nodified request. Refusal by the person
to reasonably nodify the request or arrange such an alternative tinme
frame shall be considered as a factor in determ ning whether exceptiona
circunst ances exi st for purposes of subparagraph (C).

(iii) As used in this subparagraph, "~ “unusual circunstances'' means,
but only to the extent reasonably necessary to the proper processing of
the particul ar requests--

(I') the need to search for and collect the requested records
fromfield facilities or other establishments that are separate from
the office processing the request;

(I'l) the need to search for, collect, and appropriately exam ne
a vol um nous anount of separate and distinct records which are
dermanded in a single request; or

(I'11) the need for consultation, which shall be conducted with
all practicable speed, with another agency having a substanti al
interest in the determination of the request or anbng two or nore
conmponents of the agency having substantial subject-matter interest
t herei n.

(iv) Each agency nmay promul gate regul ati ons, pursuant to notice and
recei pt of public coment, providing for the aggregation of certain
requests by the same requestor, or by a group of requestors acting in
concert, if the agency reasonably believes that such requests actually
constitute a single request, which woul d otherw se satisfy the unusua
circunst ances specified in this subparagraph, and the requests involve
clearly related matters. Miltiple requests involving unrelated matters
shall not be aggregated.

(O (i) Any person making a request to any agency for records under
paragraph (1), (2), or (3) of this subsection shall be deenmed to have
exhausted his adm nistrative remedies with respect to such request if
the agency fails to conply with the applicable tinme limt provisions of
this paragraph. If the Governnent can show exceptional circunstances
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exi st and that the agency is exercising due diligence in responding to
the request, the court may retain jurisdiction and all ow the agency
additional time to conplete its review of the records. Upon any
deternmination by an agency to conply with a request for records, the
records shall be nade pronmptly available to such person meking such
request. Any notification of denial of any request for records under
this subsection shall set forth the names and titles or positions of
each person responsible for the denial of such request.

(ii) For purposes of this subparagraph, the term " exceptiona
circunstances'' does not include a delay that results froma predictable
agency workl oad of requests under this section, unless the agency
denonstrat es reasonabl e progress in reducing its backl og of pending
requests.

(iii) Refusal by a person to reasonably nodify the scope of a
request or arrange an alternative tine franme for processing a request
(or a modified request) under clause (ii) after being given an
opportunity to do so by the agency to whomthe person made the request
shall be considered as a factor in determ ning whether exceptiona
circunst ances exi st for purposes of this subparagraph.

(D) (i) Each agency may pronul gate regul ati ons, pursuant to notice
and recei pt of public conment, providing for nultitrack processing of
requests for records based on the amount of work or time (or both)

i nvolved in processing requests.

(ii) Regul ations under this subparagraph may provide a person meking
a request that does not qualify for the fastest multitrack processing an
opportunity to limt the scope of the request in order to qualify for
faster processing.

(iii) This subparagraph shall not be considered to affect the
requi renment under subparagraph (C) to exercise due diligence.

(E) (i) Each agency shall pronul gate regul ati ons, pursuant to notice
and recei pt of public conment, providing for expedited processing of
requests for records--

(I') in cases in which the person requesting the records
denmonstrates a conpel ling need; and
(I'l) in other cases determi ned by the agency.

(ii) Notwi thstanding clause (i), regulations under this subparagraph
must ensure- -

(I') that a determ nation of whether to provide expedited
processi ng shall be made, and notice of the determ nation shall be
provi ded to the person making the request, within 10 days after the
date of the request; and

(I'l) expeditious consideration of adm nistrative appeals of such
deterninati ons of whether to provide expedited processing.

(iii) An agency shall process as soon as practicable any request for
records to which the agency has granted expedited processing under this
subpar agraph. Agency action to deny or affirmdenial of a request for
expedi ted processing pursuant to this subparagraph, and failure by an
agency to respond in a tinmely manner to such a request shall be subject
to judicial review under paragraph (4), except that the judicial review
shall be based on the record before the agency at the time of the
det ermi nati on.

(iv) Adistrict court of the United States shall not have
jurisdiction to review an agency deni al of expedited processing of a
request for records after the agency has provided a conplete response to
the request.
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(v) For purposes of this subparagraph, the term “conpelling need
means- -

(I') that a failure to obtain requested records on an expedited
basi s under this paragraph could reasonably be expected to pose an
imrnent threat to the Iife or physical safety of an individual; or

(I'l') with respect to a request nmade by a person primarily
engaged in dissem nating information, urgency to informthe public
concerni ng actual or alleged Federal Governnent activity.

(vi) A denonstration of a conpelling need by a person making a
request for expedited processing shall be nade by a statenent certified
by such person to be true and correct to the best of such person's
knowl edge and beli ef.

(F) I'n denying a request for records, in whole or in part, an agency

shall make a reasonable effort to estimate the volune of any requested
matter the provision of which is denied, and shall provide any such
estimate to the person meking the request, unless providing such

estimate would harm an interest protected by the exenption in subsection

(b) pursuant to which the denial is nade.
(b) This section does not apply to matters that are--

(1)(A) specifically authorized under criteria established by an
Executive order to be kept secret in the interest of nationa
defense or foreign policy and (B) are in fact properly classified
pursuant to such Executive order

(2) related solely to the internal personnel rules and practices

of an agency;

(3) specifically exenpted from disclosure by statute (other than
section 552b of this title), provided that such statute (A) requires

that the matters be withheld fromthe public in such a manner as to
| eave no discretion on the issue, or (B) establishes particular

criteria for withholding or refers to particular types of matters to

be wit hhel d;

(4) trade secrets and comrercial or financial informtion
obtained froma person and privileged or confidential

(5) inter-agency or intra-agency nmenoranduns or letters which
woul d not be available by law to a party other than an agency in
litigation with the agency;

(6) personnel and nmedical files and sinmilar files the disclosure

of which would constitute a clearly unwarranted invasi on of persona
privacy;

(7) records or information conmpiled for | aw enforcenent
purposes, but only to the extent that the production of such | aw
enforcenment records or information (A) could reasonably be expected
to interfere with enforcenent proceedings, (B) would deprive a
person of a right to a fair trial or an inpartial adjudication, (C
coul d reasonably be expected to constitute an unwarranted invasion
of personal privacy, (D) could reasonably be expected to disclose
the identity of a confidential source, including a State, |ocal, or
foreign agency or authority or any private institution which

furni shed information on a confidential basis, and, in the case of a
record or information conmpiled by crimnal |aw enforcement authority
in the course of a crimnal investigation or by an agency conducting

a lawful national security intelligence investigation, informtion
furni shed by a confidential source, (E) would disclose techniques

and procedures for |aw enforcenent investigations or prosecutions,
or woul d di sclose guidelines for |aw enforcenment investigations or

prosecutions if such disclosure could reasonably be expected to risk
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circunvention of the law, or (F) could reasonably be expected to
endanger the life or physical safety of any individual

(8) contained in or related to exami nation, operating, or
condition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or

(9) geol ogi cal and geophysical information and data, including
maps, concerning wells.

Any reasonably segregable portion of a record shall be provided to any
person requesting such record after deletion of the portions which are
exenpt under this subsection. The ampunt of information deleted shall be
i ndi cated on the rel eased portion of the record, unless including that
i ndi cati on would harm an interest protected by the exenption in this
subsecti on under which the deletion is made. If technically feasible,
the amount of the information deleted shall be indicated at the place in
the record where such deletion is made.
(c)(1) Whenever a request is made which involves access to records
described in subsection (b)(7)(A and--
(A) the investigation or proceeding involves a possible
violation of crimnal [aw, and
(B) there is reason to believe that (i) the subject of the
i nvestigation or proceeding is not aware of its pendency, and (ii)
di scl osure of the existence of the records could reasonably be
expected to interfere with enforcenent proceedings,

the agency may, during only such tine as that circunstance continues,
treat the records as not subject to the requirenments of this section.

(2) Whenever informant records maintained by a crimninal |aw
enforcenment agency under an informant's name or personal identifier are
requested by a third party according to the informant's name or persona
identifier, the agency may treat the records as not subject to the
requi renents of this section unless the informant's status as an
i nformant has been officially confirned.

(3) Whenever a request is made which involves access to records
mai nt ai ned by the Federal Bureau of Investigation pertaining to foreign
intelligence or counterintelligence, or international terrorism and the
exi stence of the records is classified information as provided in
subsection (b)(1), the Bureau nmay, as long as the existence of the
records remains classified information, treat the records as not subject
to the requirenents of this section.

(d) This section does not authorize w thholding of information or
limt the availability of records to the public, except as specifically
stated in this section. This section is not authority to w thhold
i nformati on from Congress.

(e)(1) On or before February 1 of each year, each agency shal
subnmit to the Attorney General of the United States a report which shal
cover the preceding fiscal year and which shall include--

(A) the number of determninations made by the agency not to
comply with requests for records made to such agency under
subsection (a) and the reasons for each such determ nation;

(B)(i) the nunber of appeals made by persons under subsection
(a)(6), the result of such appeals, and the reason for the action
upon each appeal that results in a denial of information; and

(ii) a conplete list of all statutes that the agency relies upon
to authorize the agency to withhold informati on under subsection
(b)(3), a description of whether a court has upheld the decision of

http://mww.oro.doe.gov/Foial5USC552.htm 06/24/2002



WAIS Document Retrieval Page 9 of 24

the agency to withhold information under each such statute, and a
conci se description of the scope of any information withheld;

(C the number of requests for records pending before the agency
as of Septenber 30 of the preceding year, and the medi an nunber of
days that such requests had been pendi ng before the agency as of
t hat date;

(D) the number of requests for records received by the agency
and the number of requests which the agency processed,;

(E) the medi an nunber of days taken by the agency to process
different types of requests;

(F) the total anpunt of fees collected by the agency for
processi ng requests; and

(G the number of full-time staff of the agency devoted to
processi ng requests for records under this section, and the total
anount expended by the agency for processing such requests.

(2) Each agency shall make each such report available to the public
i ncl udi ng by conputer telecomrunications, or if conmputer
t el ecommuni cati ons nmeans have not been established by the agency, by
ot her el ectronic neans.

(3) The Attorney General of the United States shall make each report
whi ch has been made avail able by el ectronic neans available at a single
el ectronic access point. The Attorney General of the United States shal
notify the Chairman and ranking minority member of the Conmittee on
Gover nment Reform and Oversight of the House of Representatives and the
Chai rman and ranking mnority nenber of the Committees on Governnental
Affairs and the Judiciary of the Senate, no later than April 1 of the
year in which each such report is issued, that such reports are
avail abl e by el ectroni c neans.

(4) The Attorney General of the United States, in consultation with
the Director of the Ofice of Managenment and Budget, shall devel op
reporting and performance guidelines in connection with reports required
by this subsection by Cctober 1, 1997, and may establish additiona
requi renments for such reports as the Attorney General deternines may be
useful .

(5) The Attorney General of the United States shall subnmit an annua
report on or before April 1 of each cal endar year which shall include
for the prior calendar year a listing of the nunber of cases arising
under this section, the exenption involved in each case, the disposition
of such case, and the cost, fees, and penalties assessed under
subpar agraphs (E), (F), and (G of subsection (a)(4). Such report shal
al so include a description of the efforts undertaken by the Departnent
of Justice to encourage agency conpliance with this section

(f) For purposes of this section, the term-

(1) " “agency'' as defined in section 551(1) of this title

i ncl udes any executive department, mlitary departnment, Government

corporation, Government controlled corporation, or other

establishnment in the executive branch of the Governnent (i ncluding
the Executive O fice of the President), or any independent

regul atory agency; and

(2) ““record' ' and any other termused in this section in
reference to information includes any information that would be an
agency record subject to the requirements of this section when
mai nt ai ned by an agency in any format, including an electronic
formt.

(g) The head of each agency shall prepare and nake publicly
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avail abl e upon request, reference material or a guide for requesting
records or information fromthe agency, subject to the exenptions in
subsection (b), including--
(1) an index of all major information systenms of the agency;
(2) a description of major information and record | ocator
systens maintai ned by the agency; and
(3) a handbook for obtaining various types and categories of
public information fromthe agency pursuant to chapter 35 of title
44, and under this section.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 383; Pub. L. 90-23, Sec. 1,
June 5, 1967, 81 Stat. 54; Pub. L. 93-502, Secs. 1-3, Nov. 21, 1974, 88
Stat. 1561-1564; Pub. L. 94-409, Sec. 5(b), Sept. 13, 1976, 90 Stat.
1247; Pub. L. 95-454, title I X, Sec. 906(a)(10), Oct. 13, 1978, 92 Stat.
1225; Pub. L. 98-620, title IV, Sec. 402(2), Nov. 8, 1984, 98 Stat.
3357; Pub. L. 99-570, title |, Secs. 1802, 1803, Cct. 27, 1986, 100
Stat. 3207-48, 3207-49; Pub. L. 104-231, Secs. 3-11, Cct. 2, 1996, 110
Stat. 3049-3054.)

Hi storical and Revi sion Notes

1966 Act
Revi sed Statutes and
Deri vation U. S. Code Statutes at Large
5 U . S. C 1002. June 11, 1946, ch
324, Sec. 3, 60
Stat. 238.

In subsection (b)(3), the words "~ "formulated and'' are onmtted as

surplusage. In the |last sentence of subsection (b), the words "~ "in any
manner'' are omitted as surplusage since the prohibition is al
i ncl usive.

St andard changes are nmade to conformwith the definitions applicable
and the style of this title as outlined in the preface to the report.

1967 Act

Section 1 [of Pub. L. 90-23] anends section 552 of title 5, United
States Code, to reflect Public Law 89-487.

In subsection (a)(1)(A), the words " enployees (and in the case of a
uni formed service, the menber)'' are substituted for "~ “officer'' to
retain the coverage of Public Law 89-487 and to conformto the
definitions in 5 U S.C. 2101, 2104, and 2105.

In the last sentence of subsection (a)(2), the words “~~A final order
* * * may be relied on * * * only if'' are substituted for ~“No fina

order * * * may be relied upon * * * unless''; and the words " “a party
other than an agency'' and "~ "the party'' are substituted for "~“a private
party'' and "~ “the private party'', respectively, on authority of the

definition of "~ “private party'' in 5 App. U . S.C. 1002(g).

In subsection (a)(3), the words "~ "the responsi ble enployee, and in
the case of a unifornmed service, the responsible nmenber'' are
substituted for ~“the responsible officers'' to retain the coverage of
Public Law 89-487 and to conformto the definitions in 5 U S.C 2101
2104, and 2105.

In subsection (a)(4), the words "~ “shall maintain and make avail abl e
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for public inspection a record'' are substituted for "~ “shall keep a
record * * * and that record shall be available for public inspection'’
In subsection (b)(5) and (7), the words "~ "a party other than an
agency'' are substituted for ~“a private party'' on authority of the

definition of “~“private party'' in 5 App. U S.C. 1002(g).

In subsection (c), the words "~ This section does not authorize'' and
""This section is not authority'' are substituted for ~“Nothing in this
section authorizes'' and "~ “nor shall this section be authority'',
respectively.

5 App. U.S.C. 1002(g), defining "“private party'' to nmean a party
ot her than an agency, is onitted since the words ~“party other than an
agency'' are substituted for the words "~ “private party'' wherever they
appear in revised 5 U S.C. 552,

5 App. U.S.C. 1002(h), prescribing the effective date, is ontted as
unnecessary. That effective date is prescribed by section 4 of this
bill.

Codi fication

Section 552 of fornmer Title 5, Executive Departnents and Gover nment
O ficers and Enpl oyees, was transferred to section 2243 of Title 7,
Agricul ture.

Amendnment s

1996- - Subsec. (a)(2). Pub. L. 104-231, Sec. 4(4), (5), in first
sentence struck out " “and'' at end of subpar. (B) and inserted subpars.
(D) and (E).

Pub. L. 104-231, Sec. 4(7), inserted after first sentence " For
records created on or after Novenber 1, 1996, within one year after such
date, each agency shall nake such records available, including by
comput er tel ecommuni cations or, if conmputer telecomunications neans
have not been established by the agency, by other electronic neans.'

Pub. L. 104-231, Sec. 4(1), in second sentence substituted " staff
manual , instruction, or copies of records referred to in subparagraph
(D'" for "““or staff manual or instruction''’

Pub. L. 104-231, Sec. 4(2), inserted before period at end of third
sentence ", and the extent of such deletion shall be indicated on the
portion of the record which is nmade avail abl e or published, unless
i ncluding that indication would harm an interest protected by the
exenption in subsection (b) under which the deletion is mde''’

Pub. L. 104-231, Sec. 4(3), inserted after third sentence " "If
technically feasible, the extent of the deletion shall be indicated at
the place in the record where the del etion was nade.'

Pub. L. 104-231, Sec. 4(6), which directed the insertion of the
foll owi ng new sentence after the fifth sentence "~ Each agency shall nake
the index referred to in subparagraph (E) avail abl e by computer
t el ecommuni cati ons by Decenmber 31, 1999.'', was executed by nmaking the
insertion after the sixth sentence, to reflect the probable intent of
Congress and the addition of a new sentence by section 4(3) of Pub. L.
104- 231.

Subsec. (a)(3). Pub. L. 104-231, Sec. 5, inserted subpar. (A
designation after "~ (3)'', redesignated subpars. (A) and (B) as cls. (i)
and (ii), respectively, and added subpars. (B) to (D)

Subsec. (a)(4)(B). Pub. L. 104-231, Sec. 6, inserted at end "~ "In
addition to any other matters to which a court accords substanti al
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wei ght, a court shall accord substantial weight to an affidavit of an
agency concerning the agency's determ nation as to technical feasibility
under paragraph (2)(C) and subsection (b) and reproducibility under

par agraph (3)(B)."'

Subsec. (a)(6)(A)(i). Pub. L. 104-231, Sec. 8(b), substituted " 20
days'' for " “ten days''

Subsec. (a)(6)(B). Pub. L. 104-231, Sec. 7(b), anmended subpar. (B)
generally. Prior to amendnment, subpar. (B) read as follows: "~ In unusual
circunstances as specified in this subparagraph, the tine limts
prescribed in either clause (i) or clause (ii) of subparagraph (A my
be extended by written notice to the person maki ng such request setting
forth the reasons for such extension and the date on which a
deternmination is expected to be dispatched. No such notice shall specify
a date that would result in an extension for nore than ten working days.
As used in this subparagraph, “unusual circumstances' neans, but only to
the extent reasonably necessary to the proper processing of the
particul ar request--

T (i) the need to search for and collect the requested records
fromfield facilities or other establishments that are separate from
the office processing the request;

"T(ii) the need to search for, collect, and appropriately
exam ne a vol um nous anount of separate and distinct records which
are demanded in a single request; or

“T(iii) the need for consultation, which shall be conducted with
all practicable speed, with another agency having a substanti al
interest in the determination of the request or anbng two or nore
conmponents of the agency having substantial subject-matter interest
therein.''

Subsec. (a)(6)(C). Pub. L. 104-231, Sec. 7(c), designated existing
provisions as cl. (i) and added cls. (ii) and (iii).

Subsec. (a)(6)(D). Pub. L. 104-231, Sec. 7(a), added subpar. (D)

Subsec. (a)(6)(E), (F). Pub. L. 104-231, Sec. 8(a), (c), added
subpars. (E) and (F).

Subsec. (b). Pub. L. 104-231, Sec. 9, inserted at end of closing
provi sions " The amount of information deleted shall be indicated on the
rel eased portion of the record, unless including that indication would
harm an interest protected by the exenption in this subsection under
which the deletion is made. |If technically feasible, the amount of the
i nformati on del eted shall be indicated at the place in the record where
such deletion is made.’

Subsec. (e). Pub. L. 104-231, Sec. 10, anmended subsec. (e)
generally, revising and restating provisions relating to reports to

Congr ess.
Subsec. (f). Pub. L. 104-231, Sec. 3, anended subsec. (f) generally.
Prior to amendment, subsec. (f) read as follows: "~ For purposes of this

section, the term agency' as defined in section 551(1) of this title
i ncl udes any executive department, mlitary departnment, Government
corporation, Government controlled corporation, or other establishnent
in the executive branch of the Government (including the Executive
O fice of the President), or any independent regul atory agency.'
Subsec. (g). Pub. L. 104-231, Sec. 11, added subsec. (g).
1986- - Subsec. (a)(4)(A). Pub. L. 99-570, Sec. 1803, anended subpar
(A) generally. Prior to amendment, subpar. (A) read as follows: "~"In
order to carry out the provisions of this section, each agency shal
promul gate regul ati ons, pursuant to notice and receipt of public
coment, specifying a uniform schedul e of fees applicable to al
constituent units of such agency. Such fees shall be linmted to
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reasonabl e standard charges for docunent search and duplication and
provi de for recovery of only the direct costs of such search and
duplication. Documents shall be furnished wi thout charge or at a reduced
charge where the agency determ nes that waiver or reduction of the fee
is in the public interest because furnishing the information can be
considered as primarily benefiting the general public.'

Subsec. (b)(7). Pub. L. 99-570, Sec. 1802(a), anended par. (7)
generally. Prior to amendnment, par. (7) read as follows: "“investigatory
records conpiled for | aw enforcenent purposes, but only to the extent
that the production of such records would (A) interfere with enforcenent
proceedi ngs, (B) deprive a person of a right to a fair trial or an
i mpartial adjudication, (C) constitute an unwarranted invasion of
personal privacy, (D) disclose the identity of a confidential source
and, in the case of a record conpiled by a crimnal |aw enforcenment
authority in the course of a crimnal investigation, or by an agency
conducting a lawful national security intelligence investigation,
confidential information furnished only by the confidential source, (E)
di scl ose investigative techniques and procedures, or (F) endanger the
life or physical safety of |aw enforcenent personnel;'"'.

Subsecs. (c) to (f). Pub. L. 99-570, Sec. 1802(b), added subsec. (c)
and redesi gnated fornmer subsecs. (c) to (e) as (d) to (f), respectively.

1984- - Subsec. (a)(4)(D). Pub. L. 98-620 repeal ed subpar. (D) which
provi ded for precedence on the docket and expeditious disposition of
district court proceedi ngs authorized by subsec. (a).

1978- - Subsec. (a)(4)(F). Pub. L. 95-454 substituted references to
the Special Counsel for references to the Civil Service Conm ssion
wher ever appearing and reference to his findings for reference to its
findi ngs.

1976- - Subsec. (b)(3). Pub. L. 94-409 inserted provision excluding
section 552b of this title fromapplicability of exenption from
di scl osure and provision setting forth conditions for statute
specifically exenpting disclosure.

1974- - Subsec. (a)(2). Pub. L. 93-502, Sec. 1(a), substituted
provisions relating to mai ntenance and availability of current indexes,
for provisions relating to maintenance and availability of a current
i ndex, and inserted provisions relating to publication and distribution
of copies of indexes or supplenents thereto.

Subsec. (a)(3). Pub. L. 93-502, Sec. 1(b)(1l), substituted provisions
requiring requests to reasonably describe records for provisions
requiring requests, for identifiable records, and struck out provisions
setting forth procedures to enjoin agencies fromw thhol ding the
requested records and ordering their production

Subsec. (a)(4), (5). Pub. L. 93-502, Sec. 1(b)(2), added par. (4)
and redesignated forner par. (4) as (5).

Subsec. (a)(6). Pub. L. 93-502, Sec. 1(c), added par. (6).

Subsec. (b)(1). Pub. L. 93-502, Sec. 2(a), designated existing
provisions as cl. (A), substituted " authorized under criteria
established by an'' for "~“required by'', and added cl. (B).

Subsec. (b)(7). Pub. L. 93-502, Sec. 2(b), substituted provisions
relating to exenption for investigatory records conpiled for |aw
enforcenent purposes, for provisions relating to exenption for
i nvestigatory files conpiled for |aw enforcenent purposes.

Subsec. (b), foll. par. (9). Pub. L. 93-502, Sec. 2(c), inserted
provision relating to availability of segregable portion of records.

Subsecs. (d), (e). Pub. L. 93-502, Sec. 3, added subsecs. (d) and
(e).

1967- - Subsec. (a). Pub. L. 90-23 substituted introductory statenent
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requiring every agency to make available to the public certain

i nformation for former introductory provision excepting fromdisclosure
(1) any function of the United States requiring secrecy in the public
interest or (2) any matter relating to i nternal managenment of an agency,
covered in subsec. (b)(1) and (2) of this section.

Subsec. (a)(1). Pub. L. 90-23 incorporated provisions of: forner
subsec. (b)(1) in (A), inserting requirenment of publication of nanmes of
of ficers as sources of information and provision for public to obtain
deci sions, and striking out publication requirenment for del egations by
the agency of final authority; former subsec. (b)(2), introductory part,
in (B); former subsec. (b)(2), concluding part, in (C), inserting
publication requirenment for rules of procedure and descriptions of forns
avail abl e or the places at which fornms may be obtained; former subsec.
(b)(3), introductory part, in (D), inserting requirement of genera
applicability of substantive rules and interpretations, added clause
(E), substituted exenption of any person fromfailure to resort to any
matter or from being adversely affected by any matter required to be
published in the Federal Register but not so published for fornmer
subsec. (b)(3), concluding part, excepting from publication rules
addressed to and served upon named persons in accordance with |aws and
final sentence reading "~ A person may not be required to resort to
organi zati on or procedure not so published ' and inserted provision
deenming matter, which is reasonably available, as published in the
Federal Regi ster when such natter is incorporated by reference in the
Federal Register with the approval of its Director

Subsec. (a)(2). Pub. L. 90-23 incorporated provisions of forner
subsec. (c), provided for public copying of records, struck out
requi renent of agency publication of final opinions or orders and
authority for secrecy and withhol di ng of opinions and orders required
for good cause to be held confidential and not cited as precedents,
| atter provision now superseded by subsec. (b) of this section,
desi gnat ed exi sting subsec. (c) as clause (A), including provision for
availability of concurring and dissenting opinions, inserted provisions
for availability of policy statements and interpretations in clause (B)
and staff manuals and instructions in clause (C), deletion of persona
identifications fromrecords to protect personal privacy with witten
justification therefor, and provision for indexing and prohibition of
use of records not indexed against any private party w thout actual and
timely notice of the ternms thereof.

Subsec. (a)(3). Pub. L. 90-23 incorporated provisions of forner
subsec. (d) and substituted provisions requiring identifiable agency
records to be nmade avail able to any person upon request and conpliance
with rules as to tine, place, and procedure for inspection, and paynent
of fees and provisions for Federal district court proceedi ngs de novo
for enforcement by contenpt of nonconpliance with court's orders with
the burden on the agency and docket precedence for such proceedi ngs for
former provisions requiring matters of official record to be made
avail abl e to persons properly and directly concerned except information
hel d confidential for good cause shown, the latter provision superseded
by subsec. (b) of this section.

Subsec. (a)(4). Pub. L. 90-23 added par. (4).

Subsec. (b). Pub. L. 90-23 added subsec. (b) which superseded
provi si ons excepting fromdisclosure any function of the United States
requiring secrecy in the public interest or any matter relating to
i nternal managenent of an agency, formerly contained in forner subsec.
(a), final opinions or orders required for good cause to be held
confidential and not cited as precedents, fornerly contained in subsec.
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(c), and information held confidential for good cause found, contained
in former subsec. (d) of this section.
Subsec. (c). Pub. L. 90-23 added subsec. (c).

Change of Name

Committee on Government Reform and Oversi ght of House of
Represent ati ves changed to Conmittee on Governnent Reform of House of
Representati ves by House Resolution No. 5, One Hundred Sixth Congress,
Jan. 6, 1999.

Ef fecti ve Date of 1996 Amendnment

Section 12 of Pub. L. 104-231 provided that:

"“(a) In General.--Except as provided in subsection (b), this Act
[amendi ng this section and enacting provisions set out as notes bel oy
shall take effect 180 days after the date of the enactment of this Act
[Oct. 2, 1996].

" (b) Provisions Effective on Enactnment [sic].--Sections 7 and 8
[amendi ng this section] shall take effect one year after the date of the
enactnment of this Act [Oct. 2, 1996].'

Ef fective Date of 1986 Amendment

Section 1804 of Pub. L. 99-570 provided that:

"“(a) The anendnents nmade by section 1802 [anending this section]
shall be effective on the date of enactnent of this Act [Oct. 27, 1986],
and shall apply with respect to any requests for records, whether or not
the request was nmade prior to such date, and shall apply to any civi
action pendi ng on such date.

" (b)(1) The amendrments made by section 1803 [anending this section]
shall be effective 180 days after the date of enactnment of this Act
[Cct. 27, 1986], except that regulations to inmplenment such amendnents
shall be promul gated by such 180t h day.

"7 (2) The anmendnents nmade by section 1803 [anending this section]
shall apply with respect to any requests for records, whether or not the
request was made prior to such date, and shall apply to any civil action
pendi ng on such date, except that review charges applicable to records
requested for comercial use shall not be applied by an agency to
requests nmade before the effective date specified in paragraph (1) of
this subsection or before the agency has finally issued its
regul ati ons.'

Ef fective Date of 1984 Anendnent
Amendment by Pub. L. 98-620 not applicable to cases pending on Nov.
8, 1984, see section 403 of Pub. L. 98-620, set out as an Effective Date
note under section 1657 of Title 28, Judiciary and Judicial Procedure.

Ef fective Date of 1978 Amendnment

Amendment by Pub. L. 95-454 effective 90 days after Cct. 13, 1978,
see section 907 of Pub. L. 95-454, set out as a note under section 1101
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of this title.

Ef fective Date of 1976 Amendment

Amendment by Pub. L. 94-409 effective 180 days after Sept. 13, 1976,
see section 6 of Pub. L. 94-409, set out as an Effective Date note under
section 552b of this title.

Ef fective Date of 1974 Amendnment

Section 4 of Pub. L. 93-502 provided that: "~ The amendnments nade by
this Act [amending this section] shall take effect on the ninetieth day
begi nning after the date of enactnment of this Act [Nov. 21, 1974].'

Ef fective Date of 1967 Amendnment

Section 4 of Pub. L. 90-23 provided that: " This Act [anmending this
section] shall be effective July 4, 1967, or on the date of enactnment
[June 5, 1967], whichever is later.'

Short Title of 1996 Anmendnent

Section 1 of Pub. L. 104-231 provided that: "~ This Act [anmending
this section and enacting provisions set out as notes under this
section] may be cited as the "Electronic Freedom of Information Act
Amendnent s of 1996'.'

Short Title of 1986 Anmendnent

Section 1801 of Pub. L. 99-570 provided that: "~“This subtitle
[subtitle N (Secs. 1801-1804) of title | of Pub. L. 99-570, anending
this section and enacting provisions set out as a note under this
section] may be cited as the “~Freedom of Information Reform Act of
1986' . "'

Short Title

This section is popularly known as the "~ Freedom of Information
Act''.

Nazi War Crinmes Disclosure

Pub. L. 105-246, Cct. 8, 1998, 112 Stat. 1859, provided that:
T SECTION 1. SHORT TI TLE
""This Act may be cited as the "Nazi War Crinmes Disclosure Act'.
T SEC. 2. ESTABLI SHMENT OF NAZI WAR CRI M NAL RECORDS | NTERAGENCY WORKI NG
GROUP.
"“(a) Definitions.--In this section the term-
"7 (1) “agency' has the neaning given such termunder section 551
of title 5, United States Code;
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"7 (2) “Interagency Group' neans the Nazi War Crinminal Records
I nt eragency Working Group established under subsection (b);

"7 (3) "Nazi war crimnal records' has the neaning given such
term under section 3 of this Act; and

" (4) “record' neans a Nazi war crimnal record.

" (b) Establishnent of Interagency G oup.--

"7(1) I'n general.--Not later than 60 days after the date of
enactnment of this Act [Oct. 8, 1998], the President shall establish
the Nazi War Crinminal Records |Interagency Wrking G oup, which shal
remain in existence for 3 years after the date the Interagency G oup
i s established.

"7 (2) Membership.--The President shall appoint to the
I nt eragency Group individuals whomthe President deternmines wll
nost conpletely and effectively carry out the functions of the
I nteragency Group within the tine limtations provided in this
section, including the Director of the Hol ocaust Miseum the
Hi storian of the Departnent of State, the Archivist of the United
States, the head of any other agency the President considers
appropriate, and no nore than 3 other persons. The head of an agency
appoi nted by the President may designate an appropriate officer to
serve on the Interagency Group in lieu of the head of such agency.

"7(3) Initial nmeeting.--Not |ater than 90 days after the date of
enactnment of this Act, the Interagency G oup shall hold an initial
nmeeti ng and begin the functions required under this section.

"7 (c) Functions.--Not later than 1 year after the date of enactnent
of this Act [Oct. 8, 1998], the Interagency Group shall, to the greatest
extent possible consistent with section 3 of this Act--

" (1) locate, identify, inventory, recomend for
decl assification, and nake available to the public at the Nationa
Archives and Records Administration, all classified Nazi war
crimnal records of the United States;

"7 (2) coordinate with agenci es and take such actions as
necessary to expedite the rel ease of such records to the public; and
"7 (3) subnmit a report to Congress, including the Comrittee on
the Judiciary of the Senate and the Committee on Government Reform

and Oversight [now Cormittee on Government Reform of the House of

Representati ves, describing all such records, the disposition of

such records, and the activities of the Interagency G oup and

agenci es under this section.

"7 (d) Funding.--There are authorized to be appropriated such suns as
may be necessary to carry out the provisions of this Act.

"TSEC. 3. REQUI REMENT OF DI SCLOSURE OF RECORDS REGARDI NG PERSONS WHO

COW TTED NAZI WAR CRI MES

Page 17 of 24

““(a) Nazi War Crimnal Records.--For purposes of this Act, the term

"Nazi war crimnal records' neans classified records or portions of
records that--
"7 (1) pertain to any person with respect to whomthe United
States Government, in its sole discretion, has grounds to believe
ordered, incited, assisted, or otherwi se participated in the
persecution of any person because of race, religion, national
origin, or political opinion, during the period beginning on March
23, 1933, and ending on May 8, 1945, under the direction of, or in
associ ation with--
" (A) the Nazi government of Gernany;
"7 (B) any government in any area occupied by the mlitary
forces of the Nazi government of Gernmany;
"7 (C) any government established with the assistance or
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cooperation of the Nazi governnment of Gernmany; or

"7 (D) any government which was an ally of the Nazi
government of Germany; or
"7 (2) pertain to any transaction as to which the United States

Government, in its sole discretion, has grounds to believe--

" (A) involved assets taken from persecuted persons during
the period beginning on March 23, 1933, and endi ng on My 8,
1945, by, under the direction of, on behalf of, or under
authority granted by the Nazi government of Germany or any
nation then allied with that governnent; and

"7 (B) such transaction was conpleted without the assent of
the owners of those assets or their heirs or assigns or other
legitimate representatives.

" (b) Release of Records.--

"7 (1) In general.--Subject to paragraphs (2), (3), and (4), the
Nazi War Criminal Records |Interagency Working Goup shall release in
their entirety Nazi war crimnal records that are described in
subsection (a).

"7 (2) Exception for privacy, etc.--An agency head may exenpt
fromrel ease under paragraph (1) specific information, that woul d--

""(A) constitute a clearly unwarranted invasion of personal
privacy;

"7 (B) reveal the identity of a confidential human source, or
reveal information about the application of an intelligence
source or nmethod, or reveal the identity of a human intelligence
source when the unauthorized disclosure of that source would
clearly and denonstrably damage the national security interests
of the United States;

"7 (C) reveal information that would assist in the
devel opnent or use of weapons of mass destruction;

(D) reveal information that would inmpair United States
cryptol ogi c systens or activities;

""(E) reveal information that would inmpair the application
of state-of-the-art technology within a United States weapon
system

""(F) reveal actual United States nmilitary war plans that
remain in effect;

(G reveal information that would seriously and
denmonstrably inpair relations between the United States and a
forei gn governnent, or seriously and denonstrably underm ne
ongoi ng diplomatic activities of the United States;

"(H) reveal information that would clearly and denmonstrably
impair the current ability of United States Governnment officials
to protect the President, Vice President, and other officials
for whom protection services, in the interest of nationa
security, are authorized,

" (I') reveal information that would seriously and
dermonstrably inpair current national security energency
prepar edness pl ans; or

"7(J) violate a treaty or international agreenent.

"7 (3) Application of exenptions.--

"“(A) In general.--1n applying the exenptions listed in
subpar agraphs (B) through (J) of paragraph (2), there shall be a
presunption that the public interest in the rel ease of Nazi war
crimnal records will be served by disclosure and rel ease of the
records. Assertion of such exenption may only be nmade when the
agency head determines that disclosure and rel ease woul d be
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harnful to a specific interest identified in the exenption. An
agency head who nmakes such a determination shall pronmptly report
it to the committees of Congress with appropriate jurisdiction
including the Cormmittee on the Judiciary of the Senate and the
Committee on Government Reform and Oversight [now Comrittee on
Government Reforn] of the House of Representatives. The
exenptions set forth in paragraph (2) shall constitute the only
authority pursuant to which an agency head may exenpt records

ot herwi se subject to rel ease under paragraph (1).

"7 (B) Application of title 5.--A deternination by an agency
head to apply an exenption listed in subparagraphs (B) through
(1) of paragraph (2) shall be subject to the same standard of
review that applies in the case of records withheld under
section 552(b)(1) of title 5, United States Code.

""(4) Limtation on application.--This subsection shall not
apply to records--

""(A) related to or supporting any active or inactive
i nvestigation, inquiry, or prosecution by the Ofice of Special
I nvestigations of the Departnment of Justice; or

" (B) solely in the possession, custody, or control of that
of fice.

“7(c) Inapplicability of National Security Act of 1947 Exenption.--
Section 701(a) of the National Security Act of 1947 (50 U.S.C. 431[(a)])
shall not apply to any operational file, or any portion of any
operational file, that constitutes a Nazi war crimnal record under
section 3 of this Act.

" SEC. 4. EXPEDI TED PROCESSI NG OF FO A REQUESTS FOR NAZI WAR CRI M NAL
RECORDS.

"“(a) Expedited Processing.--For purposes of expedited processing
under section 552(a)(6)(E) of title 5, United States Code, any requester
of a Nazi war criminal record shall be deenmed to have a conpelling need
for such record.

"7 (b) Requester.--For purposes of this section, the term requester'
means any person who was persecuted in the manner descri bed under
section 3(a)(1l) of this Act who requests a Nazi war crininal record.

" SEC. 5. EFFECTI VE DATE

"“This Act and the amendnments nmade by this Act shall take effect on
the date that is 90 days after the date of enactnent of this Act [Oct.
8, 1998]."

Congressi onal Statement of Findings and Purpose; Public Access to
Information in Electronic Format

Section 2 of Pub. L. 104-231 provided that:
"“(a) Findings.--The Congress finds that--

"7 (1) the purpose of section 552 of title 5, United States Code,
popul arly known as the Freedom of Information Act, is to require
agenci es of the Federal Governnent to make certain agency
i nformati on available for public inspection and copying and to
establish and enabl e enforcenent of the right of any person to
obtain access to the records of such agencies, subject to statutory
exenptions, for any public or private purpose;

"7 (2) since the enactnment of the Freedom of Information Act in
1966, and the anendments enacted in 1974 and 1986, the Freedom of
Informati on Act has been a val uabl e neans through whi ch any person
can learn how the Federal Governnent operates;
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"7 (3) the Freedom of Information Act has led to the disclosure
of waste, fraud, abuse, and wrongdoing in the Federal Governnent;

"7 (4) the Freedom of Information Act has led to the
i dentification of unsafe consuner products, harnful drugs, and
serious health hazards;

"7 (5) Government agencies increasingly use conputers to conduct
agency business and to store publicly val uabl e agency records and
i nformation; and

"7 (6) Government agencies should use new technol ogy to enhance
public access to agency records and information
" (b) Purposes.--The purposes of this Act [see Short Title of 1996

Amendnment note above] are to--

"7 (1) foster denocracy by ensuring public access to agency
records and information;

"7 (2) inprove public access to agency records and information

"7 (3) ensure agency conpliance with statutory time limts; and

"7 (4) meximze the useful ness of agency records and i nfornmation
col l ected, mmintained, used, retained, and di ssem nated by the
Federal Governnent.'

Freedom of Information Act Exenption for Certain Open Skies Treaty Data

Pub. L. 103-236, title V, Sec. 533, Apr. 30, 1994, 108 Stat. 480,
provi ded t hat:

"“(a) In General.--Data with respect to a foreign country coll ected
by sensors during observation flights conducted in connection with the
Treaty on Open Skies, including flights conducted prior to entry into
force of the treaty, shall be exenpt from di scl osure under the Freedom
of Information Act--

"7(1) if the country has not disclosed the data to the public;
and
"7 (2) if the country has not, acting through the Open Skies

Consul tative Conmm ssion or any other diplomatic channel, authorized

the United States to disclose the data to the public.

T (b) Statutory Construction.--This section constitutes a specific
exenption within the nmeani ng of section 552(b)(3) of title 5, United
St at es Code.

"7 (c) Definitions.--For the purposes of this section--

"7 (1) the term Freedom of Information Act' neans the provisions
of section 552 of title 5, United States Code;

"7 (2) the term Open Skies Consultative Conm ssion' nmeans the
comi ssi on established pursuant to Article X of the Treaty on Open

Ski es; and

"7 (3) the term Treaty on Open Skies' neans the Treaty on Open

Ski es, signed at Hel sinki on March 24, 1992.'

Classified National Security |Information

For provisions relating to a response to a request for information
under this section when the fact of its existence or nonexistence is
itself classified or when it was originally classified by another
agency, see Ex. Ord. No. 12958, Sec. 3.7, Apr. 17, 1995, 60 F.R 19835,
set out as a note under section 435 of Title 50, War and Nationa
Def ense.

Executive Order No. 12174
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Ex. Ord. No. 12174, Nov. 30, 1979, 44 F.R 69609, which related to
m ni m zi ng Federal paperwork, was revoked by Ex. Ord. No. 12291, Feb.
17, 1981, 46 F.R 13193, fornmerly set out as a note under section 601 of
this title.

Ex. Ord. No. 12600. Predisclosure Notification Procedures for
Confidential Conmmercial |Information

Ex. Ord. No. 12600, June 23, 1987, 52 F.R 23781, provided:

By the authority vested in ne as President by the Constitution and
statutes of the United States of Anmerica, and in order to provide
predi scl osure notification procedures under the Freedom of Information
Act [5 U S.C. 552] concerning confidential conmmercial information, and
to make existing agency notification provisions nore uniform it is
hereby ordered as foll ows:

Section 1. The head of each Executive departnment and agency subj ect
to the Freedom of Information Act [5 U.S.C. 552] shall, to the extent
permtted by |aw, establish procedures to notify submitters of records
cont ai ni ng confidential conmercial information as described in section 3
of this Order, when those records are requested under the Freedom of
Informati on Act [FO A], 5 U S.C. 552, as anended, if after review ng the
request, the responsive records, and any appeal by the requester, the
department or agency deternmines that it may be required to disclose the
records. Such notice requires that an agency use good-faith efforts to
advise subnmitters of confidential conmmercial information of the
procedures established under this Order. Further, where notification of
a vol um nous numnber of subnmitters is required, such notification may be
acconpl i shed by posting or publishing the notice in a place reasonably
calculated to acconplish notification.

Sec. 2. For purposes of this Order, the follow ng definitions apply:

(a) " Confidential conmercial information'' neans records provided
to the government by a subnmitter that arguably contain material exenpt
fromrel ease under Exenption 4 of the Freedom of Information Act, 5
U.S.C. 552(b)(4), because disclosure could reasonably be expected to
cause substantial conpetitive harm

(b) ""Submitter'' means any person or entity who provides
confidential commercial information to the governnent. The term
““submitter'' includes, but is not limted to, corporations, state
governments, and foreign governments.

Sec. 3. (a) For confidential comrercial information subnitted prior
to January 1, 1988, the head of each Executive departnment or agency
shall, to the extent pernmitted by law, provide a submitter with notice
pursuant to section 1 whenever:

(i) the records are less than 10 years old and the information has
been designated by the submtter as confidential comrercial information
or

(ii) the departnent or agency has reason to believe that disclosure
of the information could reasonably be expected to cause substanti al
conmpetitive harm

(b) For confidential conmmercial information submitted on or after
January 1, 1988, the head of each Executive departnent or agency shall
to the extent permitted by |aw, establish procedures to permt
subnmitters of confidential comercial information to designate, at the
time the information is submtted to the Federal government or a
reasonable tine thereafter, any information the disclosure of which the
subnmitter clainms could reasonably be expected to cause substanti al

http://mww.oro.doe.gov/Foial5USC552.htm 06/24/2002



WAIS Document Retrieval Page 22 of 24

conpetitive harm Such agency procedures may provide for the expiration,
after a specified period of tinme or changes in circumstances, of
desi gnations of conpetitive harm made by submitters. Additionally, such
procedures may permt the agency to designate specific classes of

information that will be treated by the agency as if the information had
been so designated by the submitter. The head of each Executive
department or agency shall, to the extent pernitted by |aw, provide the

submitter notice in accordance with section 1 of this Order whenever the
department or agency deternmines that it may be required to disclose
records:

(i) designated pursuant to this subsection; or

(ii) the disclosure of which the department or agency has reason to
bel i eve coul d reasonably be expected to cause substantial conpetitive
har m

Sec. 4. When notification is made pursuant to section 1, each
agency's procedures shall, to the extent permtted by law, afford the
subnmitter a reasonable period of time in which the submitter or its
desi gnee may object to the disclosure of any specified portion of the
information and to state all grounds upon which disclosure is opposed.

Sec. 5. Each agency shall give careful consideration to all such
speci fied grounds for nondisclosure prior to naking an administrative
deternmination of the issue. In all instances when the agency determ nes
to disclose the requested records, its procedures shall provide that the
agency give the submitter a witten statenent briefly explaining why the
subnmitter's objections are not sustained. Such statement shall, to the
extent permtted by |aw, be provided a reasonabl e nunmber of days prior
to a specified disclosure date.

Sec. 6. Whenever a FO A requester brings suit seeking to conpel
di scl osure of confidential comercial information, each agency's
procedures shall require that the submitter be pronptly notified.

Sec. 7. The designation and notification procedures required by this
Order shall be established by regul ations, after notice and public
comment. If simlar procedures or regul ations al ready exist, they should
be reviewed for conformty and revised where necessary. Existing
procedures or regulations need not be nodified if they are in conpliance
with this Order.

Sec. 8. The notice requirenents of this Order need not be foll owed
if:

(a) The agency determ nes that the information should not be
di scl osed;

(b) The information has been published or has been officially made
avail able to the public;

(c) Disclosure of the information is required by law (other than 5
U S.C. 552);

(d) The disclosure is required by an agency rule that (1) was
adopted pursuant to notice and public comment, (2) specifies narrow
cl asses of records subnitted to the agency that are to be rel eased under
the Freedom of Information Act [5 U.S.C. 552], and (3) provides in
exceptional circunstances for notice when the subnmitter provides witten
justification, at the time the information is submtted or a reasonabl e
time thereafter, that disclosure of the information could reasonably be
expected to cause substantial competitive harm

(e) The information requested is not designated by the submitter as
exenpt from di sclosure in accordance with agency regul ati ons promul gat ed
pursuant to section 7, when the submitter had an opportunity to do so at
the tine of submission of the information or a reasonable tine
thereafter, unless the agency has substantial reason to believe that
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di scl osure of the information would result in conpetitive harm or

(f) The designation made by the submitter in accordance with agency
regul ati ons pronul gated pursuant to section 7 appears obviously
frivol ous; except that, in such case, the agency mnust provide the
submitter with witten notice of any final administrative disclosure
determination within a reasonabl e nunber of days prior to the specified
di scl osure date.

Sec. 9. Whenever an agency notifies a subnitter that it my be
required to disclose information pursuant to section 1 of this Order,
the agency shall also notify the requester that notice and an
opportunity to comment are being provided the subnitter. Whenever an
agency notifies a submitter of a final decision pursuant to section 5 of
this Order, the agency shall also notify the requester.

Sec. 10. This Order is intended only to inprove the internal
managenment of the Federal governnent, and is not intended to create any
right or benefit, substantive or procedural, enforceable at law by a
party against the United States, its agencies, its officers, or any
person.

Ronal d Reagan.

Ex. Ord. No. 13110. Nazi War Crimnal Records Interagency Working Group

Ex. Ord. No. 13110, Jan. 11, 1999, 64 F.R 2419, provided:

By the authority vested in ne as President by the Constitution and
the laws of the United States of America, including the Nazi War Crines
Di scl osure Act (Public Law 105-246) (the "“Act'') [5 U S.C. 552 note],
it is hereby ordered as follows:

Section 1. Establishnment of Working Group. There is hereby
established the Nazi War Criminal Records |Interagency Wrking G oup
(Working Group). The function of the Group shall be to |ocate,

i nventory, reconmend for declassification, and make available to the
public at the National Archives and Records Administration all
classified Nazi war crimnal records of the United States, subject to
certain designated exceptions as provided in the Act. The Working G oup
shall coordinate with agencies and take such actions as necessary to
expedite the rel ease of such records to the public.

Sec. 2. Schedule. The Wbrking Group should conplete its work to the
greatest extent possible and report to the Congress within 1 year.

Sec. 3. Menmbership. (a) The Working Group shall be conposed of the
fol |l owi ng nenbers:

(1) Archivist of the United States (who shall serve as Chair of the
Wor ki ng Group) ;

(2) Secretary of Defense;

(3) Attorney GCeneral;

(4) Director of Central Intelligence;

(5) Director of the Federal Bureau of Investigation;

(6) Director of the United States Hol ocaust Menorial Miseum

(7) Historian of the Departnment of State; and

(8) Three other persons appointed by the President.

(b) The Senior Director for Records and Access Managenent of the
Nati onal Security Council will serve as the liaison to and attend the
meeti ngs of the Working G oup. Menbers of the W rking Group who are
full-time Federal officials nmay serve on the Working G oup through
desi gnees.

Sec. 4. Administration. (a) To the extent pernitted by | aw and
subject to the availability of appropriations, the National Archives and
Records Administration shall provide the Wrking Goup with funding,
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adm ni strative services, facilities, staff, and other support services
necessary for the performance of the functions of the Wrking G oup
(b) The Working Group shall terminate 3 years fromthe date of this
Executive order.
WiliamJ. dinton

Cross References

Federal Register Act, see section 1502 et seq. of Title 44, Public
Printing and Docunents.

Section applicable to functions exercised under |International Weat
Agreement Act of 1949, see section 1642 of Title 7, Agriculture.

Section Referred to in Oher Sections

This section is referred to in sections 551, 552a, 552b, 566, 574,
1216, 7133 of this title; title 2 sections 472, 501, 502; title 7
sections 12, 450i, 499f, 608d, 948, 1314g, 1314i, 1508, 1642, 2279b
5651, 5662, 5906; title 8 section 1182; title 10 sections 128, 1034,
1102, 2304, 2305, 2306a, 2328, 2371; title 12 sections 1786, 1818,
18310, 4611; title 14 section 645; title 15 sections 18a, 57b-2, 78m
780-5, 78q, 78w, 78x, 78dd-1, 78dd-2, 79z-5c, 80a-30, 278n, 719d, 773,
796, 1314, 1335a, 2055, 2217, 2613, 3364, 3710a, 4019, 4104, 4107, 4305,
4403, 4606, 4912, 5104, 5308; title 16 sections 973), 1402, 4304; title
18 sections 207, 208, 1838; title 19 sections 1333, 1431, 1509, 1625,
1677f, 2418, 3315; title 20 sections 1078, 1087-2, 2422, 6512; title 21
sections 360c, 360j, 379, 379f, 830; title 22 sections 2200a, 3902,
4355, 4415, 4604, 4607, 4833, 5841; title 25 sections 450c, 450k, 1951
2716; title 26 sections 6103, 6110, 7611, 7803; title 28 sections 594,
1657; title 29 sections 1310, 1343, 2635; title 30 section 1604; title
31 sections 716, 1352, 3729, 3733, 5319; title 33 sections 524, 941,
1513; title 35 sections 202, 209; title 38 sections 501, 502, 7451
title 39 section 410; title 41 sections 253, 253b, 254b, 423, 706; title
42 sections 263b, 300v-2, 300aa-25, 405, 1306, 1320c-9, 2167, 2168,
2297b-13, 2454, 2996d, 3027, 4332, 5916, 5919, 6272-6274, 7135, 8103,
9122, 9208, 9660, 10704, 13385; title 44 sections 2201, 2204, 2206,
3501, 3504, 3506; title 46 sections 4309, 7702, 9303; title 46 App
section 1705; title 49 sections 106, 706, 10706, 10709, 11162, 14123;
title 50 section 431; title 50 App. sections 463, 2158, 2159, 2170,
2406, 2411.
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